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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 

TRTJAX AND THE ATTORNEY GENERAL OF THE STATE OF ARIZONA V. RAICH 

Supreme Court of the United States 

Decided November 1, 1915 

A law enacted by the State of Arizona and proclaimed by the Gover- 
nor on December 14, 1914, provided that 

Any company, corporation, partnership, association or individual who is, or may 
hereafter become an employer of more than five (5) workers at one time, in the State 
of Arizona, regardless of kind or class of work, or sex of workers, shall employ not less 
than eighty (80) per cent qualified electors or native-born citizens of the United 
States or some sub-division thereof. 

Raich (the appellee), a native of Austria, and an inhabitant of Arizona 
but not a qualified elector, was employed as a cook by the appellant, 
William Truax, Sr., in his restaurant in Bisbee, Ariz. Truax had nine 
employes, seven of whom were neither native-born citizens of the United 
States nor qualified electors. After the passage of the act, Truax in- 
formed Raich that, by reason of its requirements and because of the fear 
of the penalties that would be incurred in case of its violation, he would 
be discharged when the law was proclaimed. Thereupon Raich filed a 
bill in equity in the District Court of the United States asserting that the 
act denied him the equal protection of the laws and hence was contrary 
to the Fourteenth Amendment of the Constitution of the United States, 
and sought a decree declaring the act to be unconstitutional and re- 
straining the State officers and his employer from taking action there- 
under. After a hearing before three judges, the United States District 
Court granted an injunction restraining the Attorney General of the 
State and the county attorney from enforcing the act against Truax. 
(219 Fed. Rep. 273.) An appeal from this decision was taken to the 
Supreme Court of the United States. After disposing of several conten- 
tions of the defendants in support of their motion to dismiss the bill, the 
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Supreme Court, speaking through Mr. Justice Holmes, decided upon the 
constitutional question as follows: 

The question then is whether the act assailed is repugnant to the 
Fourteenth Amendment. Upon the allegations of the bill, it must be 
assumed that the complainant, a native of Austria, has been admitted 
to the United States under the Federal law. He was thus admitted with 
the privilege of entering and abiding in the United States, and hence of 
entering and abiding in any State in the Union. (See Gegiow v. Uhl, 
Commissioner, decided October 25, 1915, ante, p. 3.) Being lawfully an 
inhabitant of Arizona, the complainant is entitled under the Fourteenth 
Amendment to the equal protection of its laws. The description — 'any 
person within its jurisdiction' — as it has frequently been held, includes 
aliens. "These provisions," said the court in Yick Wo v. Hopkins, 118 
U. S. 356, 369 (referring to the due process and equal protection clauses 
of the Amendment), "are universal in their application, to all persons 
within the territorial jurisdiction, without regard to any differences of 
race, of color, or of nationality; and the equal protection of the laws is a 
pledge of the protection of equal laws." See also Wong Wing v. United 
States, 163 U. S. 228, 242; United States v. Wong Kim Ark, 169 U. S. 
649, 695. The discrimination defined by the act does not pertain to the 
regulation or distribution of the public domain, or of the common prop- 
erty or resources of the people of the State, the enjoyment of which may 
be limited to its citizens as against both aliens and the citizens of other 
States. Thus in McCready v. Virginia, 94 U. S. 391, 396, the restriction 
to the citizens of Virginia of the right to plant oysters in one of its rivers 
was sustained upon the ground that the regulation related to the com- 
mon property of the citizens of the State, and an analogous principle 
was involved in Patsone v. Pennsylvania, 232 U. S. 138, 145, 146, where 
the discrimination against aliens upheld by the court had for its object 
the protection of wild game within the State with respect to which it 
was said that the State could exercise its preserving power for the benefit 
of its own citizens if it pleased. The case now presented is not within 
these decisions, or within those relating to the devolution of real prop- 
erty (Hauenstein v. Lynham, 100 U. S. 483; Blythe v. Hinckley, 180 
U. S. 333, 341, 342) ; and it should be added that the act is not limited to 
persons who are engaged on public work or receive the benefit of public 
moneys. The discrimination here involved is imposed upon the conduct 
of ordinary private enterprise. 

The act, it will be observed, provides that every employer (whether 
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corporation, partnership, or individual who employs more than five 
workers at any one time "regardless of kind or class of work, or sex of 
workers" shall employ "not less than eighty per cent qualified electors 
or native-born citizens of the United States or some subdivision thereof." 
It thus covers the entire field of industry with the exception of enter- 
prises that are relatively very small. Its application in the present case 
is to employment in a restaurant the business of which requires nine 
employes. The purpose of an act must be found in its natural operation 
and effect (Henderson v. Mayor, 92 U. S. 259, 268; Bailey v. Alabama, 
219 U. S. 219, 244), and the purpose of this act is not only plainly shown 
by its provisions, but it is frankly revealed in its title. It is there de- 
scribed as "An act to protect the citizens of the United States in their 
employment against non-citizens of the United States, in Arizona." As 
the appellants rightly say, there has been no subterfuge. It is an act 
aimed at the employment of aliens, as such, in the businesses described. 
Literally, its terms might be taken to include with aliens those nat- 
uralized citizens who by reason of change of residence might not be at 
the time qualified electors in any subdivision of the United States, but 
we are dealing with the main purpose of the statute, definitely stated, 
in the execution of which the complainant is to be forced out of his em- 
ployment as a cook in a restaurant, simply because he is an alien. 

It is sought to justify this act as an exercise of the power of the State 
to make reasonable classifications in legislating to promote the health, 
safety, morals and welfare of those within its jurisdiction. But this 
admitted authority, with the broad range of legislative discretion that it 
implies, does go so far as to make it possible for the State to deny to 
lawful inhabitants, because of their race or nationality, the ordinary 
means of earning a livelihood. It requires no argument to show that the 
right to work for a living in the common occupations of the community 
is of the very essence of the personal freedom and opportunity that it was 
the purpose of the amendment to secure. Butchers' Union Co. v. 
Crescent City Co., Ill U. S. 746, 762; Barbier v. Connolly, 113 U. S. 27, 
31 ; Yick Wo v. Hopkins, supra; Allgeyer v. Louisiana, 165 U. S. 578, 589, 
590; Coppage v. Kansas, 236 U. S. 1, 14. If this could be refused solely 
upon the ground of race or nationality, the prohibition of the denial to 
any person of the equal protection of the laws would be a barren form 
of words. It is no answer to say, as it is argued, that the act proceeds 
upon the assumption that "the employment of aliens unless restrained 
was a peril to the public welfare." The discrimination against aliens 
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in the wide range of employments to which the act relates is made an 
end in itself and thus the authority to deny to aliens, upon the mere 
fact of their alienage, the right to obtain support in the ordinary fields of 
labor is necessarily involved. It must also be said that reasonable 
classification implies action consistent with the legitimate interests of 
the State, and it will not be disputed that these cannot be so broadly 
conceived as to bring them into hostility to exclusive Federal power. 
The authority to control immigration — to admit or exclude aliens — is 
vested solely in the Federal Government. Fong Yue Ting v. United 
States, 149 U. S. 698, 713. The assertion of an authority to deny to 
aliens the opportunity of earning a livelihood when lawfully admitted to 
the State would be tantamount to the assertion of the right to deny them 
entrance and abode, for in ordinary cases they cannot live where they 
cannot work. And, if such a policy were permissible, the practical result 
would be that those lawfully admitted to the country under the authority 
of the acts of Congress, instead of enjoying in a substantial sense and in 
their full scope the privileges conferred by the admission, would be 
segregated in such of the States as choose to offer hospitality. 

It is insisted that the act should be supported because it is not "a total 
deprivation of the right of the alien to labor"; that is, the restriction is 
limited to those businesses in which more than five workers are em- 
ployed, and to the ratio fixed. It is emphasized that the employer in any 
line of business who employs more than five workers may employ aliens 
to the extent of twenty per cent of his employes. But the fallacy of this 
argument at once appears. If the State is at liberty to treat the employ- 
ment of aliens as in itself a peril requiring restraint regardless of kind of 
work, it cannot be denied that the authority exists to make its measures 
to that end effective. Otis v. Parker, 187 U. S. 606; Silz v. Hesterburg, 
211 U. S. 31; Purity Extract Co. v. Lynch, 226 U. S. 192. If the restric- 
tion to twenty per cent now imposed is maintainable the State un- 
doubtedly has the power if it sees fit to make the percentage less. We 
have nothing before us to justify the limitation to twenty per cent save 
the judgment expressed in the enactment, and if that is sufficient, it is 
difficult to see why the apprehension and conviction thus evidenced 
would not be sufficient were the restriction extended so as to permit only 
ten per cent of the employes to be aliens or even a less percentage, or 
were it made applicable to all businesses in which more than three 
workers were employed instead of applying to those employing more than 
five. We have frequently said that the legislature may recognize degrees 



162 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

of evil and adapt its legislation accordingly (St. Louis Consol. Coal Co. v. 
Illinois, 185 U. S. 203, 207; McLean v. Arkansas, 211 U. S. 539, 551; 
Miller v. Wilson, 236 U. S. 373, 384) ; but underlying the classification is 
the authority to deal with that at which the legislation is aimed. The 
restriction now sought to be sustained is such as to suggest no limit to 
the State's power of excluding aliens from employment if the principle 
underlying the prohibition of the act is conceded. No special public 
interest with respect to any particular business is shown that could 
possibly be deemed to support the enactment, for as we have said it 
relates to every sort. The discrimination is against aliens as such in 
competition with citizens in the described range of enterprises and in our 
opinion it clearly falls under the condemnation of the fundamental law. 
The question of rights under treaties was not expressly presented by 
the bill, and, although mentioned in the argument, does not require at- 
tention in view of the invalidity of the act under the Fourteenth Amend- 
ment. 

Order affirmed. 

HEIM V. MCCALL 

Supreme Court of the United States 
Decided November 29, 1915 

Section 14 of the Labor Law of the State of New York x provides that 

In the construction of public works by the State or a municipality, or by persons 
contracting with the State or such municipality, only citizens of the United States 
shall be employed; and in all cases where laborers are employed on any such public 
works, preference shall be given citizens of the State of New York. In each contract 
for the construction of public works a provision shall be inserted, to the effect that, 
if the provisions of this section are not complied with, the contract shall be void. 

The requirements of this section were incorporated into the contracts 
let by the Public Service Commission for the First District of the State 
of New York for the construction of additional subway lines in the City 
of New York. In the course of construction the contractors employed a 
large number of laborers and mechanics who were Italian subjects. 
Complaint was made to the Public Service Commission of the violation 

1 Laws 1909, Ch. 36, Consol. Laws, Ch. 31. This section was amended by Act of 
March 11, 1915, Ch. 51, Laws of New York, 1915, so as to read that in the construc- 
tion work referred to "preference shall be given to citizens over aliens," and that 
"aliens may be employed when citizens are not available." 



